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REFERENCES TO RULINGS 


TRANSCRIPT * 
S-3-7 Motion to Dismiss (delay), denied 


S-7 Request for trial by Court, 
without jury, denied 


B-S Motion for acquittal, denied 


M-45 Motion for acquittal, denied 


* The proceedings at the trial in the District Court were reported by three 
different reporters, as follows: 


Reporter Date Pages 


Nicholas Sokal 3/4/69 1 = 30 
3/6/69 30 = 31 (P.M.) 


Simon Banks, Jr. 3/5/69 la - 46a (A.M.) 
2 - 66 (P.M.) 


Martha Jane Maloney 3/6/69 1-46 (A.M.) 
For convenience and ease of identification, hereinafter Sokal's 


Transcript will be referred to as ''S-'' and the page; Banks' Transcript as ''B-'' 
and the page; and Mrs. Maloney's Transcript as ''M-'' and the page. 


CONSTITUTION, STATUTES ANO RULES INVOLVED 
CONSTITUTION : 
Articles of Amendment to the Constitution of the United tates: 
Article V : 
No person shall * * * be deprived of life, liberty, or property, 
without due process of law; * * * 


Article VI 


In all criminal prosecutions, the accused shall enjoy the right to 


a speedy and public trial, * * *, and to have the assistance of counsel for 


his defense. 
Article Vitl 
Excessive bail shall not be required, * * *, 
Article XIV 
Section 1 - * * * nor shall any State deprive any person of life, 


liberty, or property, without due process of law; * # * 


STATUTES | 
| 
18-3150. Penalties for failure to appear. 


Whoever, having been released pursuant to this chapter, wilfully 
fails to appear before any court or judicial officer as required, shal, subject 
to the provisions of the Federal Rules of Criminal Procedure, incur a forfeiture 
of any security which was given or pledged for his release, and, te addition, 
shall, (1) if he was released in connection with a charge of felony, or while 
awaiting sentence or pending appeal or certiorari after conviction of any 


offense, be fined not more than $5,000 or imprisoned not more than five years, 


or both, * * *. 


RULES 


The Federal Rules of Criminal Procedure read as follows: 


"29 (a) Motion Before Submission to Jury. Motions 
for directed verdict are abolished and motions for 
judgment of acquittal shall be used in their place. 

The court on motion of a defendant or of its own 
motion shall order the entry of judgment of acquittal 
of one or more offenses charged in the indictment or 
information after the evidence on either side is closed 
if the evidence is insufficient to sustain a conviction 
of such offense or offenses. If a defendant's motion 
for judgment of acquittal at the close of the evidence 
offered by the government is not granted, the defendant 
may offer evidence without having reserved the right." 


"43 (b) By Court. If there is unnecessary delay in 
presenting the charge to a grand jury or in filing an 
information against a defendant who has been held to 
answer to the district court, or if there is unnecessary 
delay in bringing a defendant to trial, the court may 
dismiss the indictment, information or complaint." 


"52 (b) ‘Plain errors or defects affecting substantial 
rights may be noticed although they were not brought 
to the attention of the court." 


JUR SVICTIONAL STA1EMENT 


Appellant, Arcelious Moss, a/k/a Arcelious Morris, defendent below 
in Criminal Case lo. $48-63, was convicted by 2 jury of violating 18 uU. S.C. 
3150 (failure to appear before a Court as required while released on personal 
recognizance under Public Law 89-465, June 22, 1966, 80 Stat. 216, sonetines 
known as the Bail Reform Act of 1966). Upon conviction by the District Court 
on March 6, 1969, an appeal was allowed without prepayment of costs. This 


Court has jurisdiction pursuant to 28 u. S. C. 1291. 


QUESTIONS 


The questions presented by this appeal are: 
1. Us the apparent failure of appointed counsel to appear in 
Court on October 6, 1967, when Appellant's case was 
scheduled to be called, and to make a search for Appellant 
in the Courthouse to determine whether Appellant was in 
fact present on that date effective representation of 
Appellant by counsel? | 
| 
eee 


NOTE - The proceedings at the trial in the District Court were 
reported by three different reporters, as follows: 


Reporter Date Pages 


Nicholas Sokal 3/4/69 = (30) 
3/6/69 31 (PLM.) 


Simon Banks, Jr. 3/5/69 hoa (A.M.) 
2- 66 (P.M.) 


Martha Jane Maloney 3/6/69 - 46 (A.M. ) 


For convenience and ease of identification, hereinafter Sokal's 
Transcript will be referred to as 'Ns-'" and the page; Banks' Transcript as "B=" 
and the page; and Mrs. Maloney's Transcript as 'M='"" and the page. 
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Where a personal recognizance was revoked by the Court, 
and an attachment ordered issued on October 6, 1967, 
pursuant to which Appellant was arrested February 13, 


1968, indicted May 13, 1968, and tried March 4, 5 & 6, 


1969, Appellant being in jail from the date of arrest, 


because of his financial inability to post bond, and in 
the light of the prejudice caused by the imperfect 
memory of Appellant and the attorney assigned to 
represent him in the October, 1967, proceeding, was 
not the District Court in error for failing to grant 
Appellant's motions to dismiss this Case for a want 
of presecution and a lack of a speedy trial? 

Did the Government prove beyond a reasonable doubt that 
Appellant was guilty of violating of all the elements 


of the Statute? 


This case has not been previously before this Court. 


STATEMENT OF THE CASE 

Appellant was arrested September 2, 1967, a Saturday night, for 
drunkenness, taken to No. 13 Precint for booking, where Narcotics were 
discovered on his person. He was taken to the Court of General Sessions on 
Monday, September 4, 1967, (Labor Day), where a complaint for possession in 
violation of the Harrison Narcotic Act was filed against him. 

The case was continued until October 6, 1967, and Appellant was released 
on his personal recognizance, conditioned upon his reporting to No. 13 Precint 


twice each week and his returning to Courtroom 17, District of Columbia Court 
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of General Sessions (hereinafter called General Sessions) at 9:30 A: M., 
October 6, 1967. It is not clear who requested the continuance. It is probabic 
chet the Court continued the case because September 4, 1967 was Labor Day. 
Raymond Alexander Brownlow, a member of the District of Columbia Bar, was 
appointed to represent Appellant in the proceedings. (TR. -B-9) 

On October 6, 1967, Appellant returned to General Sessions prior to 
9:30 A. M., as directed, but absented himself from the Courtroom briefly to go 
to the mens! room. (TR.-B-63-65). Except for that brief absence, poeaiene 
remained in the Courtroom until the noon recess (TR.-M-10), and he did not 
hear his case called, nor did he see his attorney prior to the noon recess. 
(TR.-M-11). Appellant returned to General Sessions about 1:45 P. Me, and 
encountered his attorney for the first time in the corridor. (TR.-M-13). Upon 
advising the attorney the case had not been called, the attorney said he would 
check with the Clerk, which he apparently did, and then advised Appellant to go 
home and he, the attorney, would contact him. (TR. -B-37, M-14). Appellant had 
no further contact with or from the attorney, and did not see him again until 
September 27, 1968, when the attorney was subpoenaed as a witness in a hearing 
in the District Court, before Judge Pratt, on Appellant's motion to Dismiss 
for Want of Prosecution. (TR.-B=37). 

Appellant was arrested October 11, 1967, for carrying a deadly weapon, 
pleaded guilty, and spent 49 days in the District Jail. aan again 
arrested on December 1, 1967, on a drunk charge, and spent 10 days in the 
District Jail, and Appellant was arrested a third time on December) 21, 1967, 


on a charge ultimately dismissed, and again was in the D. C. Jail. During 


this entire period, Appellant was unaware of the bail-jumping warrant, and 


it was not executed by the Authorities. (TR. -B-39-40) . 


Appellant was ‘arrested February 13, 1968, on the bail-jumping 
warrant, bond was set at $10,000, and on April 15, 19068, reduced to $500 
(Government Exhidic No. 1}. Meanwhile, Appellant was committed to jail, where 
he has remained to this date. 

On May 13, 1968, Appellant was indicted under 18 uU. S.C. 3150. 
Between that date, and the trial which commenced March 4, 1969, the following 
motions were filed either by Appellant, pro se, or on his behalf by his appointed 
Counsel in the District Court, all of which were denied: 

Date Motion 

Aug., 1968 To dismiss indictment. 

9/13/68 For release on personal bond. 
9/30/68 To dismiss for Want of Prosecution 
2/14/69 To dismiss for Want of Prosecution 
2/14/69 Writ of Error Coram Nobis 

(See record from the District Court filed herein October 29, 1969.) 

As far as can be ascertained, this is the first case in this Circuit 
involving the revocation of a personal recognizance under the Bail Reform Act 


of 1966 for failure of the defendant to appear in Court at the appointed time. 


ARGUMENT 


(1) Ineffective Representation by Counsel 


When Appellant appeared in General Sessions on September 4, 1967, 
and was charged with violation of the Harrison Narcotics Act, Raymond Alexander 
Brownlow, an attorney who had been admitted to the D. C. Bar in 1947, was 
appointed to defend him. Appellant did not see his attorney thereafter, nor 
was there any contact with him, until the afternoon of October 6, 1967. Even 


then, if he knew, Mr. Brownlow did not tell Appellant that the bail was revoked 
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and a warrant for his arrest had been ordered. In both the direct jexenination 
and the cross-examination of Mr. Brownlow (TR.-8-9-32), he refused to say he 
was present at the calendar call. On cross-examination (TR. -8-24-25) the 
following questions and answers are reported: 
QF Well, do you recall being in the courthouse that day? 
A. That specific day, | can't honestly say that ! can 
honestly recall being in the courtroom on October 6, 
1967, no. | 
Well, what did you do in connection with a matter that 


had been continued from September 4, 1967 to October 6, 


1967, what did you do? 


| 
| can answer you only on the basis of what | usual} ly 


: | 
do with respect to cases | have pending. ! assume 
| 


that | was there. 

You assume that you were there? 

That is right. 

Now, and how about the revocation of the personal 
cognizance, having assumed that you were there, would 
that refresh your recollection now that the person on 
cognizance was revoked in your presence, sir, and an 
attachment was recorded? 

I'm sorry, | don't understand your question. 

You don't understand. You say that you assume that 
you were there? 

Yes. 


And you assume that you were there because it was 


your duty as counsel for him to comply with the 


request of the Court of September 4, 1967, 
continuing the case to October 6, 1967, isn't 
that correct? 
Yes, sir. 
Ané yOu are assuming thereby that you were in 
court then because it is your duty as the 
appointed counsel, is that right, sir? 
MR. MICHAEL: ! ob%ect to all this line of questions. 
THE WITNESS: Yes. 
THE COURT: Objection overruled. 
MR. MICHAEL: !ts all assumption. 
BY MR, CAPUTY: 
2. Isn't that correct, sir? 
A. Yes. 
It seems reasonable, from the testimony of Brownlow and Appellant 
that the attorney was'not in attendance at the calendar call, in spite of 
the testimony of Police Officer Segaria (TR.-B-43-A & 4S5-A). If Brownlow had 
been present, with twenty years of experience at the Bar, it is to be assumed 
that he would have requested that the Court pass the case while he looked to 
see if his client was in the Courthouse, and, perhaps, had gone to the wrong 
courtroom. in view of the severity of the penalty for Appellant's failure 
to appear, it is inconceivable that Judge Alexander would not allow his 
attorney a reasonable time to see if Appellant was in the Courthouse. 
Normally, this Court will not apply a hindsight view on the judgment 


of a trial counsel on questions of strategy, trial tactics, or trial decisions. 


Bruce v. United States, 126 U. S. App. D. C. 336, 379 F.2d 113(1967). But, 


the failure to perform a purely ministerial act, such as a timely notice of 
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i 
appeal (or attendance at a calendar call for a preliminary hearing on the day 
set), is such an extraordinary inattention to a client's (Appellant's) interest 
as to amount co ineffective assistance of counsel. Hines v. iniced States, 
Nos. 4328 & 4329, U. S. App. D. C., (96 W. L. R. 397) (1968). The right to 
have effective assistance of counsel is too funuamental and absolute to allow 
Courts to indulge in nice calculations as to the amount of weiss arising 
from its denial. Scott v. District of Columbia, Munic. Ct. of App. D. C. 
(82 W. L. R. 125) (1953), affirmed in District of Columbia v. Scott, Vs 
App. D. C., (82 W. L. R. 1253) (1954). f a plain error, vital to a defendant 
has been committed, it may be noted and corrected on appeal, notwithstanding 


the absence of objection and exception in the trial Court. Meadows v. United 
| 


States, 65 App. D. C. 275, 82 F.2d 881 (1935). | 
| 
| 
2. Delay between offense _and arrest, and_arrest_and trial. 
Appellant was charged with bail-jumping on October 6, 1967. In 
spite of the fact he was arrested in the District on three separate occasions 
between October 11 and December 21, 1967, and was in the D. Ce sail almost 
continuously from October 12, 1967 until February 13, 1968, it mas not until 
that later date, 130 days later, that the attachment ordered october 6, 1967, 
was executed, and, another three months elapsed (May 13, 1968) before Appellant 
was indicted. Also, in spite of five different motions filed in the District 
Court between August, 1968, and February 14, 1969, a period of six and one-half 


months, the trial was not held until March 4, 1969 — one and one-half years 


after the alleged offense. 


In Hanrahan v. United States, 121 U. S. App. D. C. 134, 348 F.2d 


363 (1965), this Court considered the problem of a protracted delay. It was 


there held that Rule 48 (b) of the Federal Rules of Criminal Procedure, if 
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not the Sixth Amendment to the Constitution, requires the prosecutor to proceed 
without unnecessary delay; that the prosecutor's responsibilities begin, not 
when the indictment is returned, but when the prosecution is begun. The Court 
explained the purpose of the requirement of a speedy trial to be (1) the 
prevention of pre-trial imprisonment, and (2) to minimize the anxiety and 
attendant evils of one accused and not tried, and (3) to insure that the 
ability of an accused|person to answer the charge will not be impaired on 
account of faded memories due to the passage of time. Again, in Hedaepeth v. 
United States, 124 U.S. App. D. C. 251, 354 F.2d 684 (1966) this Court 
reiterated the ruling,in Hanrahan, above, and set forth several factors to be 
considered, including; (1) time; (2) reasons for delay; (3) diligence of 
prosecutor, Court, and defense counsel; (4) the existence of a reasonable 
possibility that the defendant is prejudiced by the delay; and (5) the fact 
that it is the obligation of the prosecutor (not the defendant) to bring a 
case to trial. 

In the case at bar, four months elapsed (October 6, 1967 to 
February 13, 1968) between the date of the alleged offense and arrest; three 
months elapsed (February 13 - May 13, 1968) between arrest and indictment; and 
twelve months elapsed (May 13, 1968 - May 9, 1969) between indictment and 


sentence — and during most of this period (February 13, 1968 - May 9, 1969) 


Appellant was in jail as he was financially unable to make bond. cf. Smith v. 


United States, No. 17, 106, U.S. App. D. C. (91 W. L. R. 1718) (1963). 
There is nothing in the record to explain any of the delays, above. 
It is not a case of being unable to find Appellant. He was arrested in the 
District three times between October 6, 1967, and the end of the year — the 
first such arrest being on October 11, 1967, five days after the attachment 


was ordered issued. It is not the usual case of a narcotics arrest being 


delayed to protect the undercover activity of a member of the poles It is 
not a case of the Court giving precedence in the trial of cases of defendants 
in jail vis-a-vis defendants on bail. It is not a case of the delays being 
partly the fault of Appellant, or a case where the defendant did oe call 
attention to the delay. cf. Hedgepeth v. United States, supra; Nickens ve 
United States, 116 U, S. App. D. C. 338, 323 F.2d 808 (1963); Soi th v. United 
States, 118 U. S. App. D. C. 38, 331 F.2d 784 (1964); Smith v. United States, 
No. 17, 106, supra. 

The prejudice to Appellant due to the delay is poporent pen a 
reading of the transcript of trial, and particularly that portion reporting 
the testimony of Mr. Brownlow, Appellant's appointed counsel in General 
Sessions. (TR.-B-9-32). Although Appellant's recall of the events of 
October 6, 1967, was reasonably good, it is obvious that some eer oboracioe 
is required. The best possible corrobative witness would expectedly be his 
attorney. However, at the trial, Mr. Brownlow repeatedly was nate to recall 
with certainty the events which transpired on October 6, 1967 — the given 
reason being the lapse of time. It is enough that there is a “reasonable 
possibility that defendant has been prejudiced by the delay’. McNei 11 v. United 
States, U. S. App. D. C. No. 21570, (96 W. L. R. 1177) (1968). Whe re there is 
substantial delay, prejudice can be presumed unless the Government can show 


otherwise. Jackson v. United States, 122 U. S$. App. D. C. 124, 351, F.2d 821 


(1965); Williams v. United States, 102 U. S. App. D. C. 51, 250 F.2d 19 (1957). 


No such showing of lack of prejudice is made by the Government. 


3. The Government did not prove Appellant guilty beyond a 
reasonable doubt of violating all elements of the Statute. 


The Statute (18 U. S. C. 3150) involves at least the following 


elements, namely that Appellant was (1) charged with a crime; (2) released 
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on bail; (3) advised of the conditions of the release on bail and the penalty 
for non-compliance; ang (4) ‘Wilifuliy fails to appear before any Court or 


is! officer es requ 


Every element of the crime charged must be proved beyond a reasonable 
doubt. Mavnard v. United States, 94 U. S$. App. D. C. 347, 215 F.2d 336 (1954). 


The test is -- whether the evidence is such that a reasonable mind 


might fairly conclude guilt beyond a reasonable doubt. fFreidus v. United States, 


96 U. S. App. D. C. 133, 223 F.2d 598 (1955). 

A criminal conviction shall be reversed where, upon the evidence, a 
reasonable mind must necessarily have had a reasonable doubt as to guilt. 
Farrar v. United States, 107 U. S. App. D. C. 204, 275 F.2d 868 (1959). 

A plain error, vital to a defendant, may be noted and corrected on 
appeal — even in the absence of objection and exception in the trial Court. 
Meadows v. United States, supra. 

Although there was confusion about the name under which Appellant 
was charged, it seems clear that Appellant knew he was charged for violation 
of the Harrison Narcotics Act in General Sessions No. 8118-67. !t is also 
clear that he was released on personal bail and was advised and knew of the 
conditions of the release. It is doubtful that the penalty for failing to 
appear in Court on October 6, 1967, fully registered on Appellant. (TR.-B-60). 

Because of the confusion of the name on the case, which was filed in 
the name "Morris", which Appellant denied ever using; Appellant's unusual given 
name, which would be easy to mispronounce; the crowded courtroom; and the 
apparent failure of Counsel to appear at the docket call, it is submitted there 
must be a reasonable doubt as to whether Appellant "willfully" (i.e., freely 
and with intent of not being present) failed to appear in General Sessions on 


October 6, 1967 — a condition of his release on bail. It would appear, from 


the record (see Government's Exhibit No. 1), that no one answered the docket 
call, although neither Judge Alexander's Clerk, or the Assistant District of 
Attorney, who were present on October 6, 1967, were called as witnesses to 
ascertain what did happen. Mr. Brownlow, Appellant's assigned cocesele 
refused to say, as a matter of fact, that he was present at the docket call, 
but admitted he saw Appellant after lunch and that Appellant inquired as to 
why his case had not been called. It cannot be believed that if Hr. Brownlow 
was present he would not remember either (1} he was given the opportunity 
and could not find Appeilant in the Courthouse on the morning of Gexsber 6, 
1967, or (2) that, having made a request for indulgence, Judge Alexander 
refused to grant it and forthwith invoked the penalty imposed. it is more 
reasonable to conclude, as much from what was not said as from what was said, 
that Mr. Brownlow was not in fact, present on the morning of October 6, 1967, 
and that Appellant's name was called during the time Appellant was in the 
men's room. Under such circumstances, Appellant did not wi fully" (i.e. 
freely and with intent of not being present) fail to appear in General 
Sessions on October 6, 1967, as ordered as a condition of his release on his 
personal recognizance. Appellant was present in the Courthouse in the early 
afternoon, and, if he had not been present in the morning, why his query of 
his Counsel as to why his name had not been called? If Brownlow had been 


present in the morning, why did he go to the Clerk to ascertain what happened? 


CONCLUSION 
For the foregoing reasons, (1) the ineffective assistance of 


Counsel, (2) the unconscionable delays during al! stages of this proceeding, 


| 
and (3) the absence of willfulness on the part of Appellant, and especially 


ans 


in view of the fact Appellant was in jail fifteen months between his arrest 


and his sentence because he was financially unable to arrange bail, Appellant 


urges reversal of his conviction. 


Ward H. Oehmann 


Counse! for Appellant 
(Appointed by this Court) 


